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NO. 21,174 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


NICOLE EUGENIE MARIE FARGUES, 


] 

] 

Petitioner, 

Vv. 


IMMIGRATION AND NATURALIZATION 
SERVICE, 


Respondent. 


RESPONDENT'S BRIEF 


JURISDICTION 

Petitioner has filed her petition 
pursuant to the authority of 8 USC 1105(a), 
Section 106(a) of the Immigration and Nationality 
Act, for review of the final order of deporta- 
tion of February 18, 1966 (R., P. 32). The 
appeal to the Board of Immigration Appeals was 
dismissed on July 7, 1966. The petition was 
filed on August 17, 1966, within six months of 
the dismissal of the appeal. 


Foti v. INS 
S75aue) 217 


ae 


STATEMENT OF THE CASE 

Petitioner is a native and citizen of 
France, age 33 as of May, 1966. She married | 
Louis Fargues in France. She entered Canada 
at Montreal with her husband on September 27, 
1958 (R., Exhibit 2). She left her husband and 
son in July, 1964, and entered the United 
States on or about July 20, 1964, and came to 
California. She met Gordon Leon Kay in Septem- 
ber, 1964. She was returned to Canada at 
government expense on January 14, 1965. She 
last entered the United States at Sumas, 
Washington, on or about June 20, 1965, without 
documents and without inspection. She claims 
to have entered with Gordon Kay by automobile 
about 11 p.m. (R., pp 44-45). A child was born 
at Lynnwood, Washington, on August 2, 1965, and 
was named Daniel Lee Kay. Gordon Kay is the 


father. 


~Qe 


An action for divorce against the hus- 
band, Louis Fargues, was filed in the Superior 
Court at Fresno, California, and on March 2, 1966 
an interlocutory decree was obtained (R., p. 27). 
A final decree was obtained on or about January 4, 
1967, and petitioner and Gordon Leon Kay were 
married on January 24, 1967, in Fresno County. 

Deportation proceedings were instituted 
against petitioner by the issuance of an Order 
“to Show Cause, on February 10, 1966 (R., Exhibit 
#1, p. 55). A hearing in deportation proceedings 
was held at Fresno, California, on February 18, 
1966. By decision dated February 18, 1966, the 
Special Inquiry Officer found petitioner deportable 
on the charge in the Order to Show Cause, to-wit, 
entry without inspection, Section 241(a)(2) of 
the Immigration and Nationality Act, on or about 
June 20, 1965. 

Petitioner appealed to the Board of 
Immigration Appeals. By order dated July 7, 1966 


ace 


the appeal was dismissed. A copy of the Order 


of the Board of Immigration Appeals is attached 


hereto as Appendix I. 


STATUTES 


§ 241(a)(2) 8 USC 1251(a)(2) 


B 245 


§ 291 


"(2) entered the United States 
without inspection or at any 
time or place other than as 
designated by the Attorney 
General or is in the United 
States in violation of this 

Act or in violation of any 
other law of the United States;" 


8 USC 1255 


"(a) The status of an alien, 
other than an alien crewman, 

who was inspected and admitted 
or paroled into the United States 
may be adjusted by the Attorney 
General, in his discretion and 
under such regulations as he may 
prescribe, * * * " 


8 USC 1361 


"* * * In any deportation pro= 
ceeding under chapter 5 against 

any person, the burden of proof 
shall be upon such person to show 
the time, place, and manner of his 
entry into the United States, * * * " 


alles 


8 CFR 242.14(a) (January 11, 1967) 
"§ 242.14 Evidence. 

(a) Sufficiency. No deporta- 
tion order may be entered unless 
it is found by clear, unequivocal, 
and convincing evidence that the 


facts alleged as grounds for 
deportation are true." 


ERRORS CHARGED 


1. Investigation officer of respondent 
erred in taking a statement from petitioner. 

2. Hearing officer erred in allowing 
affidavit in evidence. 

3. Hearing officer erred by taking the 
statement of petitioner without informing her 
of the privilege against self-incrimination. 

4, Hearing officer erred in proceeding 
with the hearing when petitioner was not represented 
by counsel. | 

5. Board of Immigration Appeals erred 
in upholding finding of the Special Inquiry 


Officer. 


QUESTIONS PRESENTED 


1. Was petitioner accorded due process 
and a fair hearing? 

2. Has respondent established deporta- 
bility by clear, unequivocal and convincing 


evidence? 


ARGUMENT 


Petitioner was accorded due process 
and a fair hearing. 
lcs Deportation proceedings are civil 


in nature and not criminal. 


Fong Yue Ting v. US 
oo 


U. S. ex rel Bilokumsky v. Tod 


Harisiades v. Shaughnessy 
30 us 580 


Galvan v. Press 
U7 


Marcello v. Bonds 
US 


Mulcahy v. Catalanotte 
33 US 692 


=6= 


Fuentes-Torres v. INS 
3 F.2d 911; 

cere. Gens Oc. 11501965, 
382 US 846 


Ben Huie ie aoe ape Giz.) 
MacLeod v. INS re Cir, ) 
7 F.dd 4 


Nason v. INS (2 Cir.) 
No. 30023, January 10, 1967 


Ah Chiu Pang v. INS (3 Cir.) 
No. 15041, 
decided October 28, 1966 


Section 291 of the Immigration and 


Nationality Act, 8 USC 1361, provides: 


"In any deportation proceeding 
under chapter 5 against any person, 
the burden of proof shall be 

upon such person to show the time, 
place, and manner of his entry | 
into the United States, * * * 


The sworn statement, Exhibit 2 of the Record, was 


properly introduced in evidence. There is nothing 


in the record indicating that the statement was 


induced by coercion, duress, or other improper 


action on the part of the immigration officer. 


Ben Huie v. INS, supra 


‘Nason v. INS, supra 


Ahn Chiu Pang v. INS, supra 


ave 


4, Petitioner's deportability has been 
determined by clear, unequivocal and convincing 
evidence. Section 242(6)(4), 8 USC 1252(b) (4) 
specifies; 


"(4) no decision of deporta- 
bility shall be valid unless 
it is based upon reasonable, 
substantial, and probative 
evidence." . 


The Supreme Court, in its decision in Woodby v. 
INS, 17 L.Ed 2nd 363, 385 US » held as 
follows: 


"We hold that no deportation 
order may be entered unless it 
is found by clear, unequivocal 
and convincing evidence that 
the facts alleged as grounds 
for deportation are true." 


Footnote 19 states: 
"This standard of proof applies 
to all deportation cases regard-= 
less of the length of time the 
alien has resided in this country." 
As of January 6, 1967, CFR 242.14 was 


amended to read as follows: 


3. Petitioner's reliance on Miranda v. 
Arizona, 384 US 436, and Escobedo v. Illinois, 
378 US 478, is misplaced, not only because they 
have no application to deportation proceedings, 
because of their civil nature, but also because 
petitioner was not in custody or other restraint 
when she gave the affidavit in question. She 
was fully advised that her statement must be 
made freely and voluntarily and that it could 
be used against her. 

Statements given freely and voluntarily 
without any compelling influence are still 
admissible, even in criminal cases. 


Miranda v. Arizona, supra 
a pe e 


In addition, it should be noted that 
the Miranda doctrine applies only to cases tried 
after June 13, 1966, the date of the Supreme 
Court's decision in that case. 


Johnson v. New Jersey 
4 us 719 (732-734). 


Petitioner's hearing was held February 18, 1966. 


° 
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"(a) Sufficiency. No deportation 
order may be entered unless it is 
found by clear, unequivocal, and 
convincing evidence that the facts 
alleged as grounds for deportation 
are true." 

32 Federal Register No. 6, 

January 11, 1967. 


CONCLUSION 
It is respectfully submitted: 
1. Petitioner was accorded a fair 
hearing and due process. 


2. The deportation order was found by 


Clear, unequivocal and convincing evidence. 


Respectfully submitted, 


ae 
tact Assistant United States Attorney 


Attorneys for Respondent 


DATED: February 20, 1967 
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S case comes forward on appeal from an order en- 
exe - by the special incuiry ao payee directing that tne 
respondent be deported from the United States to France, 
tne country designated by her, on the charge set forth 
in the Order to Show Cause. The respondent, a 35-year- 
old female, native and citizen of France, has resided 
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without documents and without being examined by an oc- 
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